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DATE: 
September 29, 2003


TO:
Saji Villoth – SER, Regional Air Management Supervisors

FROM:
Lloyd Eagan – AM/7


SUBJECT:
Guideline’s for Using Asbestos Citation Authority s. NR 447.19.

The purpose of this document is to provide guidance for DNR staff to be used in implementing the new Asbestos Citation Authority under section NR 447.19, Wis. Adm. Code, effective October 1st of 2003.

Asbestos citations are an enforcement tool that can be used for addressing violations of a limited amount of requirements delineated in the asbestos regulations.  Other violations may occur that can not have a citation issued.  These violations must go through the stepped enforcement process.  Only an Environmental Warden may issue citations.

Background

For all asbestos violations, regardless of whether the violation is subject to citation authority, the Compliance Inspector will consult with their supervisor and the Asbestos Coordinator to determine the proper course of enforcement action for all violations discovered. Options include: (1) issue citation(s) if violations of requirements that can be cited were the only violations found; (2) issue citation(s) and pursue stepped enforcement action for the other violations; or (3) pursue stepped enforcement action for all violations.

Both Air Management Inspectors and Solid Waste Inspectors may document violations of NR 447.17 at landfills.  In the occasion that a solid waste inspector documents the violation, they will contact the Asbestos Coordinator to determine the subsequent action.  

Air Management staff will contact the Environmental Enforcement Program to discuss the options for using citation authority and the need to set up an enforcement conference. The enforcement conference will then be held to begin the process for addressing all types of violations. An Environmental Warden will issue the citation(s) during the enforcement conference.

Once a citation has been issued for a violation, further enforcement actions can not be taken for that particular occurrence of the violation. Environmental Enforcement Specialists will assist in case development, issuance of a Notice of Violation (NOV), managing an Enforcement Conference or other requests.  Environmental Wardens will be responsible for issuing citations. The Compliance Inspector will be responsible for providing evidence sufficient for the Environmental Warden to establish reasonable belief that a violation has been committed.  A second or subsequent violation of the requirements that can be issued a citation could instead be included in the enforcement action at that time. Stepped Enforcement may be used in conjunction with the issuance of a citation(s) to maximize the effectiveness of the enforcement action. The use of Stepped Enforcement can help ensure that all violations in a particular situation are addressed and not simply those that fall within the citation authority.

Regulatory requirements that may be issued citations.

The following types of violations may be issued a citation:

1. Pre-Inspection under s. NR 447.06(1) 

A citation may be issued for failure to complete a required pre-inspection prior to any renovation or demolition work.  A citation may only be issued if the pre-inspection never took place.  An inspection must include at a minimum; 1) a visual inspection by a Wisconsin licensed asbestos inspector, and 2) a report generated by the inspector indicating the results of the inspection.  

2. Notifications under s. NR 447.07(1) and (3)

A citation may be issued for failure to provide the Department of Natural Resource’s Air Management program notification of the intention to demolish or renovate a structure.  If a notification is received at any DNR office, a citation can not be issued.  

3. Active Waste Disposal Sites under s. NR 447.17(1), (2), (3), (4), (5)(a), (6), and (10)


A citation may be issued for:


(A.) Discharging visible emissions and not meeting sub. (3), covering material with 6 inches of compacted non-asbestos material within a 24 hour period or be covered with a resinous or petroleum based dust suppression agent.

(B.) Failure to place warning signs at all entrances and at intervals of 100m (330 ft.) or less along the property line of the site or along the perimeter of the sections where asbestos containing waste material is deposited if no natural barrier exists.

(C.) Failure to maintain waste shipment record according to the Departments waste manifest requirements.

(D.) Failure to maintain, until closure, records of location, depth and area, and quantity in cubic meters (cubic yards) of asbestos-containing waste material within the disposal site on a map or diagram of the disposal area.

(E.) Failure to notify the department at least 45 days prior to excavating or otherwise disturbing any asbestos-containing waste material. Failure to provide at least 10 working days prior to a new start date.

Pursuant to s. NR 447.19, only violations of the above listed sections are subject to the citation authority.  Other, more sever violations, such as failure to adequately wet the regulated asbestos containing material (RACM), failure to remove RACM prior to disturbance of material, and failure to contain RACM in leak-tight containers will be processed utilizing the Stepped Enforcement system and referral to the Department of Justice.  

Procedures for Requesting an Asbestos Citation.

1. Complete Asbestos Inspection Form, and submit this and all documentation to your supervisor and the Asbestos Coordinator.

2. Arrange a conference call with your supervisor and the Asbestos Coordinator to discuss violations and how each will be addressed.

3. Complete Environmental Enforcement Investigation worksheet (needs to be modified) Form 4100-189 that requests citation(s).

4. Contact Environmental Enforcement Program and Environmental Warden to discuss the need for an enforcement conference. Provide documentation for violations and modified Form 4100-189 Environmental Enforcement Investigation worksheet.

5. Work with Environmental Enforcement staff to hold enforcement conference.

6. Request the issuance of a citation from an Environmental Warden.

As we begin the transition from the current compliance workers to the LTE inspectors, there are a few changes to be aware of.  With the exception of the Southeast Region, the new notification form 4500-113 no longer asks that copies of the notification be sent to the regions.  However, you may still receive some notifications at the regional office.  Please file these, as they may be needed to confirm whether a contractor has submitted a notice.  

We ask that those of you who have ACTS keep it as a resource for your region.  As you would expect, your expertise in the asbestos field may be called upon occasionally, even if just to forward information to the correct people.   

If you have any questions about asbestos citation authority or this memorandum, please contact Mark Davis, Asbestos Coordinator at (608) 266-3658.

DNR Disclaimer - This document is intended solely as guidance and does not contain any mandatory requirements except where requirements found in statute or administrative rule are referenced. This guidance does not establish or affect legal rights or obligations and is not finally determinative of any of the issues addressed. This guidance does not create any rights enforceable by any party in litigation with the State of Wisconsin or the Department of Natural Resources. Any regulatory decisions made by the Department of Natural Resources in any matter addressed by this guidance will be made by applying the governing statutes and administrative rules to the relevant facts.

Cc:
Jeff Gabrysiak – DOJ
Mike Scott – LS/5

Nathan Luedke – AM/7 

Mark Davis – AM/7

Marcia Penner – LS/5

Patrick Kirsop – AM/7 

Tom Krsnich – LE/5
Bill Baumann – AM/7
John Melby – WA/3


Steve Sisbach – LE/5
Colin Duffy – AM/7
Suzanne Bangert – WA/3



Tom Steidl – LS/5
CORRESPONDENCE/MEMORANDUM





State of Wisconsin








